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CHAPTER 836 ARCHIVES DIVISION

DEPARTMENT OF CONSUMER AND BUSINESS SERVICES SECRETARY OF STATE

INSURANCE REGULATION

FILING CAPTION: Establishes disclosure and care obligations for recommendations or sales of annuities to prospective
purchasers.
LAST DAY AND TIME TO OFFER COMMENT TO AGENCY: 05/29/2024 5:00 PM

The Agency requests public comment on whether other options should be considered for achieving the rule's substantive goals while reducing negative economic
impact of the rule on business.

CONTACT: Karen Winkel 350 Winter St. NE Filed By:
503-947-7694 Salem,OR 97301 Karen Winkel
karen.j.winkel@dcbs.oregon.gov Rules Coordinator
HEARING(S)

Auxiliary aids for persons with disabilities are available upon advance request. Notify the contact listed above.

DATE: 05/22/2024
TIME: 9:00 AM - 9:30 AM
OFFICER: Brian Fjeldheim

IN-PERSON HEARING DETAILS
ADDRESS: Labor and Industries Building, 350 Winter St. NE, Basement, Conf Rm E, Salem, OR 97301

REMOTE HEARING DETAILS

MEETING URL: Click here to join the meeting

PHONE NUMBER: 503-446-4951

CONFERENCE ID: 601656090

SPECIAL INSTRUCTIONS:

This is a hybrid meeting conducted in-person and virtually via Microsoft Teams:
Meeting ID: 245 323 494 463

Passcode: 6LUBXV

NEED FOR THE RULE(S)

Senate Bill 536 (SB 536), codified at ORS 743.262, was adopted during the 2023 Legislative Session and establishes
disclosure and care obligations for sales of annuities to prospective purchasers. SB 536 closely aligns with the National
Association of Insurance Commissioners (NAIC) updated Model Regulation #275 - Suitability in Annuity Transactions
Model Regulation.

In 2020, the NAIC revised Model Regulation #275 language by incorporating a consumer disclosure and care
obligations for annuity sales, a higher level of consumer care compared to the previous product suitability standard.
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Under these standards, insurance producers, insurers, and securities-brokers must meet specific care obligation in
recommending products to consumers by taking into account the circumstances known at the time an annuity product
recommendation is made.

More than ten years ago, the Department of Consumer and Business Services (DCBS) adopted the earlier version of the
NAIC’s Model Regulation #275 via rulemaking (OAR 836-080-0170 to -0193), establishing a product suitability
standard. Regarding OAR 836-080-0170 to 836-080-0193, SB 536 duplicates nearly all of the language currently in
rule and adds/revises language where necessary to establish the disclosure and care obligations. In effect, SB 536
supersedes existing rule language pertaining to annuity product suitability. Additionally, rulemaking is required to
effectuate certain components of the bill, including adopting forms that are same/similar to NAIC Model Regulation
#275:

= Insurance Agent (Producer) Disclosure for Annuities,

= Consumer Refusal to Provide Information, and

e Consumer Decision to Purchase an Annuity NOT Based on a Recommendation.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE

Draft rules are available from Karen Winkel, Rules Coordinator, Division of Financial Regulation located at 350 Winter
St. NE, Salem, OR 97301 and are available on the division’s website:
https://dfr.oregon.gov/laws-rules/Pages/proposed-rules.aspx.

Senate Bill 536 Enrolled
https://olis.oregonlegislature.gov/liz/2023R1/Downloads/MeasureDocument/SB536/Enrolled.

Codified at ORS 743.262
https://www.oregonlegislature.gov/bills_laws/ors/ors743.html.

STATEMENT IDENTIFYING HOW ADOPTION OF RULE(S) WILL AFFECT RACIAL EQUITY IN THIS STATE

Application of the disclosure and care obligations adds consumer protections to many potential annuity purchasers.
Rulemaking Advisory Committee (RAC) members did not identify any potential harms or disparate treatment to any
specific consumer population that would result from this rulemaking. To the extent that the disclosure and care
obligations will result in consumers purchasing annuities products more suited to their financial planning needs, this
rulemaking can be expected to disproportionately benefit consumers most at risk of adverse financial consequences in
the event of purchasing inappropriate products. Such consumers would be more likely to be lower-income or otherwise
economically disadvantaged relative to other purchasers of annuities products.

FISCAL AND ECONOMIC IMPACT:

The proposed rule changes are unlikely to have a fiscal or economic impact on small businesses. During the 2023
Legislative Session, proponents of SB 536, the American Council of Life Insurers (ACLI) and the National Association of
Insurance and Financial Advisors (NAIFA), testified that their members were already voluntarily using the disclosure
and care obligations and did not indicate that doing so was creating an adverse economic impact on small businesses.
Many insurance agencies in Oregon are small businesses.

COST OF COMPLIANCE:
(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected by the
rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
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expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

(1) Based on currently available information, the proposed rule will not have a fiscal or economic impact on state
agencies, local government units, or the general public beyond the statutory requirements. DCBS is not likely to be
economically impacted by this rulemaking.

DCBS is proposing to add clarifying language to the NAIC adopted forms that is “substantially similar” to the NAIC
drafted forms and is provided in Exhibits 1A-3A.

In general, the industry representatives strongly prefer that DCBS use the NAIC drafted forms currently in use with
temporary rule Exhibits 1-3, and that “substantially similar” language be limited to changes such as adding a company
logo or contact information to the forms. The parties representing life insurers and the annuity industry want
conformity amongst the states and that only NAIC drafted forms be used. Industry representatives indicated that using
NAIC forms with additional language adds complexity and will place a burden on insurers, agents and producers, and the
annuity industry, especially those conducting business in multiple jurisdictions.

The industry representatives did not quantify the potential costs or burdens to small businesses, insurers, or
agents/producers should the DCBS preferred Exhibits 1A-3A be adopted.

(2)(a) DCBS does not have a direct estimate of the number of small businesses subject to this rule. The RAC members
did not have an estimate for the number of small businesses that will be impacted by this rulemaking but did indicate the
proposed rule is unlikely to have a significant financial impact on affected businesses.

(2)(b) Based on the available information, including feedback from the RAC, this rulemaking should have minimal impact
upon reporting, recordkeeping, and other administrative activities required for compliance. Additionally, ORS 84.019
grants electronically signed documents and electronic records the same legal status as physical documents, allowing
producers and insurers to store all manner of records associated with annuity sales electronically.

Industry representatives indicated that using NAIC forms with additional language adds complexity and will place
additional administrative burden on insurers, agents and producers, and the annuity industry, especially those
conducting business in multiple jurisdictions.

(2)(c) Based on current information, including feedback from the RAC, the proposed rules do not impose additional
costs for professional services, equipment supplies, labor, and increased administration beyond the underlying
statutory requirements.

Licensed insurance producers that sell annuities already have to complete a minimum four-hour training course to
obtain authority to sell annuities. For producers that have already completed a four-hour course prior to January 1,
2024, a supplemental one-hour course from a content provider registered with DCBS will be needed in order to

continue selling annuities after January 1, 2024.

The industry representatives did not quantify the potential costs of DCBS preferred Exhibits 1A-3A.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):
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Representatives of small businesses, to include insurance and consumer financial products trade associations, were
invited and participated in the rulemaking advisory committee process.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? YES

RULES PROPOSED:
836-051-0905, 836-080-0170, 836-080-0172, 836-080-0175, 836-080-0178, 836-080-0180, 836-080-0183, 836-
080-0185, 836-080-0188, 836-080-0190, 836-080-0193

AMEND: 836-051-0905

RULE SUMMARY: Modifies the requirements of this rule to include/correct 408(k) and (p) plans to align with ORS
743.262.

CHANGES TO RULE:

836-051-0905
Applicability and Scope 1

(1) OAR 836-051-0900 to 836-051-0925 apply to all group and individual annuity contracts and certificates
except:q[
(a)-Registered-or no o A nriable annuitios ore o .
{b} Immediate and deferred annuities that contain no nonguaranteed elements except as provided in OAR 836-
051-0920(2);11

(eb) Annuities used to fund:qT

(A) An employee pension plan that is covered by the Employee Retirement Income Security Act (ERISA);q

(B) A plan described by Sections 401(a), 401(k)-e403{b, 403(b), or 408(k) or (p) of the Internal Revenue Code,
when the plan, for purposes of ERISA, is established or maintained by an employer;1l

(C) A governmental or church plan defined in Section 414 or a deferred compensation plan of a state or local
government or a tax exempt organization under Section 457 of the Internal Revenue Code; orq[

(D) A nonqualified deferred compensation arrangement established or maintained by an employer or plan
sponsor.9[

(dc) Structured settlement annuities; andql

(ed) Funding agreements.q[

(2) OAR 836-051-0900 to 836-051-0925 also apply to annuities used to fund a plan or arrangement that is funded
solely by contributions an employee elects to make, whether on a pre-tax or after-tax basis, and when the insurer
has been notified that plan participants may choose from among two or more fixed annuity providers and there is
adirect solicitation of an individual employee by a producer for the purchase of an annuity contract. A direct
solicitation under this section does not include any meeting held by a producer solely for the purpose of educating
or enrolling employees in the plan or arrangement.q[

(3) OAR 836-051-0900 to 836-051-0925 apply to annuity contracts that are sold on or after October 1, 2008. An
insurer may conform its contracts to the provisions of OAR 836-051-0900 to 836-051-0925 prior to that date.
Statutory/Other Authority: ORS 731.244, ORS 743.262

Statutes/Other Implemented: ©RS746.110, 746.240,742.009, 746.075, 746.085, 746-3100RS 743.262,
746.24100
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AMEND: 836-080-0170

RULE SUMMARY: Provides a reference to the relevant statute through which the rules can be adopted. Establishes
disclosure and care obligations for insurance annuity sales.

CHANGES TO RULE:

836-080-0170
Statutory Authority; Purpose 1

(1) OAR 836-080-0170 to 836-080-0190 are issued under the general rulemaking authority of the director in

ORS 731.244 to aid in the effectuation of ORS Chapter 746, especially the provisions of ORS 746.100, 746.110,

and 746.240. Additional rulemaking authority is also conferred under the provisions of ORS 743.262(5)(a), (7)(b),

(13)(b) - (c), (14)(b), and (17)(c).9T

(2) The purpose of th|s ruleisto requlre msumrodu cers to establish-a-system-tosuperviserecommendationsand
R odisclose certain information when making a

recommendatlon of an annwtv and to require insurarers that—FesuLt—H%qusaeHens—mvel-v-mg—anﬂwty—pFedueto

establish and maintain a system to supervise recommendations so that the insurance needs and financial

objectives of consumers at the time of the transaction are approepriateffectively addressed.q

(3)-Nethingin OAR 836-080-0170 to 836-080-0190 shalH-be-construedtedo not create or imply a private cause of

action for a violation of OAR 836-080-0170 to 836-080-0190 or subject a producer to civil liability under the

disclosure and care requirements outlined in ORS 743.262(4) or under standards that govern the conduct of a

fiduciary or a fiduciary relationship.

Statutory/Other Authority: ORS 731.244, ORS 743.262

Statutes/Other Implemented: ORS 746.100, 746.110, 746.240, ORS 743.262

Page 5 of 16



AMEND: 836-080-0172

RULE SUMMARY: Designates applicability of OAR 860-080-0170 to 836-080-0190 to any recommendation to
purchase, exchange or replace an annuity made to a consumer by an insurance producer, or an insurer where no
insurance producer is involved. Inserts new language pertaining to: 1) obligation of producers to provide the consumer
with a written copy for each annuity recommendation; and 2) three DFR modified NAIC Model Regulation #275 forms.

CHANGES TO RULE:

836-080-0172
Applicability-and Disclosure Forms 9

(1)(a) Except as provided in OAR 836-080- 0172(1)(b) OAR 836 080-0170 to 836-080- 0190 applyles to any saI
or recommendat|on o-pH RS 3 =

anof an annuity.§
(b) OAR 836-080-0170 to 836-080-0190 does not apply to the transactions described in ORS 743.262(2)(b).91
(2) A producer, before making a recommendation of or selling an annuity to a consumer, shall make the disclosures
required under ORS 743.262(5)(a) by means of a form substantially similar to the form identified as "Insurance
Agent (Producer) Disclosure for Annuities - Exhibit 1A" on the Department of Consumer and Business Services
website at dfr.oregon.gov.q
(3) In addition to making the disclosures required under OAR 836-080-0172(2), a producer, at the time the
producer recommends or sells an annuity to a consurmer-where-roinsurance-producerisinvolved,thatresultsin
thepurchase exchangeorreplacementrecommended, shall.9
(a) Provide the consumer a copy of the written record of the producer's annuity recommendation, including the
basis of how the producer determined the recommendation: and9q[
(b) If a consumer refuses to provide consumer profile information specified in ORS 743.262(1)(d). obtain the
signed statement required under ORS 743.262(7)(b)(A) by means of a form substantially similar to the form
identified as "Consumer Refusal to Provide Information - Exhibit 2A" on the Department of Consumer and
Business Services website at dfr.oregon.gov; and{l
(c) If a consumer enters into an annuity transaction that is not based on a producer's recommendation, obtain the
signed statement required under ORS 743.262(7)(b)(B) by means of a form substantially similar to the form
identified as "Consumer Decision to Purchase an Annuity Not Based on a Recommendation - Exhibit 3A" on the
Department of Consumer and Business Services website at dfr.oregon.gov.
Statutory/Other Authority: ORS 731.244, ORS 743.262
Statutes/Other Implemented: ORS 746.100, 746.110, 746.240, ORS 743.262
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REPEAL: 836-080-0175

RULE SUMMARY: Denotes exemptions to OAR 836-0170 to 836-080-0190. This language is no longer necessary in
rule due to same/similar language adopted in ORS 743.262(2)(b).

CHANGES TO RULE:
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AMEND: 836-080-0178

RULE SUMMARY: Eliminates definitions pertaining to annuity sales conducted under the superseded product
suitability standard. Certain definitions for the disclosure and care obligations provided in ORS 743.262(1)(a-1) are
included here for clarity: 1) “Annuity”; 2) “Producer”; and 3) “Recommendation”.

CHANGES TO RULE:

836-080-0178
Definitions &

(1)(a) "Annuity" means-apiasuranceproduct

(A) An agreement to make periodic payments, whether fixed or variable, in an amount:q[

(i) That is individually solicited, whether the preduecagreement is classified as an individual annuity or a group
annuity-$f

{2: andT]

(ii) “Insu y v
melud+ng—ameru+t+e& WhICh the obllgatlon to make aII or some of the Derlodlc Davments or the amount of any

perlodlc payment, deDends upon the contlnuance of human life; andl

wsAny additional benefits that
safe}zuard the agreement from Iapse ofr thﬁstatete—seu—sehemeﬁaegeﬂatems%anee—meludmg—annwﬁesat

provide a special surrender value or special benefit or annuity if the annuitant becomes totally and permanently

disabIed.1T

(A)A charltable remamder annwtv trust or a charitable remainder unitrust as defined in Sectlon 664(d) of the
Internal Revenue Code; or{

(B) Pavments made in accordance W|th settlement DrOV|5|ons of alifei |nsurance policy. 9

(62)" -

{alAge;Producer" means a person that is licensed under ORS 744.052 to 744.089 or an insurer, if the insurer
solicits, negotiates or sells an annuity without involving a producer.q

(b3) Annualin"Recomme:¥F

{e)}Finaneialsitundation-and-need

{d)Financialexperience: ¥

Hntendeduseofth" means a producer's advice to a consumer that the producer intends as an inducement to
sell, exchange or replace an annuity;$f

{g-Financiaktimehorizen ¥y

{-Exist or that results ing assets-ncludinginvestmentandlifeinsurance-holdings:

{Hiquidityneeds;

10 Licuid e

H-Risktelerancesand¥

{m) Taxstatus sale, exchange or replacement of an annuity in accordance with the producer's advice.
Statutory/Other Authority: ORS 731.244, ORS 743.262

Statutes/Other Implemented: ORS 746.100, 746.110, 746.240, ORS 743.262
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REPEAL: 836-080-0180

RULE SUMMARY: Prescribed the duties and responsibilities of insurance producers and insurance companies to sell
annuities to consumers using a product suitability standard. The product suitability standard has been superseded by
the disclosure and care obligations provided in ORS 743.262(2)-(3). Note: disclosure and care obligations are an
extensive component of SB 536.

CHANGES TO RULE:
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AMEND: 836-080-0183

RULE SUMMARY: Prescribed the required training for producers necessary to recommend and sell annuities to
consumers using the product suitability standard. 2023 SB 536(13-15) adopts similar language pertaining to disclosure
and care obligations training requirements. Note: OAR 836-080-0183(2)(d-h) references ORS 744.072 and OAR 836-
071-0180 to 836-071-0250 requirements for training course providers, it may be advisable to keep these referencesin
an amended rule.

CHANGES TO RULE:

836-080-0183
Insurance Producer Training 1

(1) Aninsuranee producer shalimay not soI|C|t the sale of an annwty pFGd-H-Gt—UFﬂeSS the mswaneeuproducer has

adeqﬁateknowledge o

{ethat is adequate to make a recommendation of the annuity, has complied with the insurer's standards for
product training, and meets the requirements of ORS 743.262(13).9

(2)(a) A provider of an annuity training course intended to comply with this section shall register as a continuing
education provider in this state and comply with the rules and guidelines applicable to insurance producer
continuing education courses as set forth in ORS 744.072 and OAR 836-071-0180 to 836-071-0250.91

(£b) Annuity training courses may be conducted and completed by classroom or self-study methods in accordance
with ORS 744.072 and OAR 836-071-0180 to 836-071-0250.9

(gc) Providers of annuity training shall comply with the reporting requirements and shall issue certificates of
completlon in accordance W|th OAR 836 071 0180to0 836-071-0250.4

Statutory/Other Authorlty ORS 731 244 ORS 743 262

Statutes/Other Implemented: ORS 746.100, 746.110, 746.240, ORS 743.262
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AMEND: 836-080-0185

RULE SUMMARY: The director may order insurers, producers, and independent agencies to take reasonable corrective
action for a consumer harmed by a violation of OAR 836-080-0170 to 836-080-0190. The same/similar language is now
provided in ORS 743.262(17).

CHANGES TO RULE:

836-080-0185
Compliance Mitigation; Penalties I

()2 . 1 I .
{2+Violation of any provision of OAR 836-080-0170 to 836-080-0190 is an unfair trade practice under ORS
746.240.

Statutory/Other Authority: ORS 731.244, ORS 743.262

Statutes/Other Implemented: ORS 746.100, 746.110, 746.240, ORS 743.262

Page 13 of 16



REPEAL: 836-080-0188

RULE SUMMARY: Prescribes record keeping requirements for insurers, general agents, independent agencies, and
insurance producers. The same/similar language is now provided in ORS 743.262(16).

CHANGES TO RULE:
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AMEND: 836-080-0190

RULE SUMMARY: Disclosure to a consumer about the nature of an annuity in connection with an annuity sale isnot a
defense by itself that the annuity sale met requirements under ORS 743.262.

CHANGES TO RULE:

836-080-0190
Annuity Sales; Disclosure Not a Defense

The fact that a person made a disclosure to a consumer about the nature of an annuity in connection with the sale
of the annuity to the consumer is not a defense by itself to a determination by the Bdirector under OAR 836-080-
0170 to 836-080-0188 that the sale-was-unsuitable-withrespectto-the-consumerannuity sale violated the care
requirements under ORS 743.262.

Statutory/Other Authority: ORS 731.244, ORS 743.262

Statutes/Other Implemented: ORS 746.100, 746.110, 746.240, ORS 743.262
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AMEND: 836-080-0193

RULE SUMMARY: Revises the operative date for revisions to OAR 836-080-0170 to 836-080-0190, becomes June 28,
2024.

CHANGES TO RULE:

836-080-0193
Effective-Date-and-Operative Date

L - reuitios chall corms irars ££926 0 03 withinci
months-afterJuly-2The revisions to OAR 836-080-0170 to 836-080-0190 become operative on June 28, 204424.
Statutory/Other Authority: ORS 731.244, ORS 743.262

Statutes/Other Implemented: ORS 746.100, 746.110, 746.240, ORS 743.262

Page 16 of 16





