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Uniform standards for prompt determinations in response to prior authorization requests
Not more than 15 words. 

In the Matter of:

Establishing uniform standards for determinations made in response to prior authorization requests, timelines, required communications between health insurers, providers and enrollees.

Statutory Authority: ORS 743B.420, 743B.422 and 743B.423, 2019 Oregon Laws Chapter 284

Other Authority: 

Stats. Implemented: ORS 743B.420, 743B.422 and 743B.423, 2019 Oregon Laws Chapter 284

Need for the Rule(s): 

2018 Senate Bill 249, enrolled at 2019 Oregon Laws Chapter 284, establishes new requirements for health insurance prior authorization processes. 

Prior authorization requirements are included in many health insurance plans. If a covered benefit requires prior authorization, the health insurer may review a patient’s condition and medical history, as well as any evidence of medical necessity supplied by the medical provider or patient, before approving or denying coverage. Oregon law prohibits health benefit plans from imposing prior authorization requirements on some services, such as emergency services (ORS 743A.012), but many non-emergency services may be subject to such requirements.

Section 2 of the law imposes new trade practice requirements on health insurer prior authorization practices. These requirements are similar to those applied to claims for reimbursement in Oregon’s unfair claims settlement practices statute, ORS 746.230, and include a requirement to act promptly, equitably and in good faith to approve requests for prior authorization for medically necessary covered services. This section expressly grants DCBS the authority to write rules to implement its provisions. These requirements apply to all policies and certificates of health insurance, as defined by ORS 731.162.

The law amends existing requirements for prior authorization codified in ORS 743B.422 and ORS 743B.423; these statutes apply only to health benefit plans as defined by ORS 743B.005. Specifically, the law requires that a determination be made in response to a prior authorization request within a reasonable period of time appropriate to the medical circumstances, but no later than two business days following receipt of a request by health insurance carrier, unless additional information is required to make a determination. If additional information is required, the carrier must issue a notice in writing to both the enrollee and the requesting health care provider (if any) specifying all of the information necessary to make a determination. If the carrier receives a response, a determination must be made no later than two business days following receipt of the response; regardless of whether a response is received, the carrier must issue a determination no later than 15 total days following the request for additional information. The amendments to ORS 743B.422 and ORS 743B.423 also clarify that these requirements apply to prior authorization requests made by enrollees, not just by health care providers. 

The law revises in ORS 743B.001 to make technical amendments to the existing definitions of “prior authorization” and “utilization review,” as well as to add the denial of a prior authorization request to the list of actions falling under the definition of “adverse benefit determination.” The law also makes a variety of non-substantive changes to other statutes.

Two rules are proposed to implement this new law:

· Revisions to OAR 836-053-1200 to align its requirements with the new requirements for health benefit plans imposed by the revisions to ORS 743B.422 and ORS 743B.423.

· A new rule that applies to all policies and certificates of health insurance other than health benefit plans to establish standards for when an insurer acts promptly in response to a request for prior authorization within the meaning of 2019 Oregon Laws Ch. 284 Section 2(2)(e).

The proposed rules are necessary to correct inconsistencies between existing administrative rules and the new law and to establish uniform standards for compliance regarding timelines and communication related to prior authorization that will help ensure fairness and consistent treatment for consumers, health care providers, and issuers of all lines of health insurance.

DCBS requests public comment on the proposed rule.

Documents Relied Upon, and where they are available: Draft rules are available from Karen Winkel located at 
350 Winter St. NE, Salem, OR 97301 and are available on DCBS’s Web site at: http://dfr.oregon.gov/laws-rules/Pages/proposed-rules.aspx.  

2019 Oregon Laws Chapter 284 (Enrolled Senate Bill 249) may be found on the Oregon Legislative Assembly website at https://olis.leg.state.or.us/liz/2019R1/Downloads/MeasureDocument/SB249/Enrolled or for public inspection at DCBS’s Division of Financial Regulation, 350 Winter Street NE, Salem, OR 97301, during regular business hours, 8:00 a.m. to 5:00 p.m., Monday through Friday.

ORSs 743B.420, 743B.422 and 743B.423 may be found on the Oregon Legislative Assembly website at https://www.oregonlegislature.gov/bills_laws/ors/ors743b.html or for public inspection at DCBS’s Division of Financial Regulation, 350 Winter Street NE, Salem, OR 97301, during regular business hours, 8:00 a.m. to 5:00 p.m., Monday through Friday.

Fiscal and Economic Impact: 
2019 Oregon Laws Chapter 284 and the proposed rules will have a significant direct economic impact on health insurers and an indirect economic impact on health care providers. Some health care providers are small businesses.

Based on the information available to DCBS, the proposed rules will not likely have a fiscal or economic impact on state agencies, local governments, or the public.

Statement of Cost of Compliance: 
	1. Impact on state agencies, units of local government and the public (ORS 183.335(2)(b)(E)): 
 
Based on information currently available to DCBS, the proposed rule would not have a fiscal or economic impact on state agencies, local government units, nor the public. 

The underlying statutory provisions may have an impact on DCBS through modifying the department’s regulatory authority in the area of prior authorization, which may lead to changes in the pattern and frequency of complaints or requests for external review received, or compliance and enforcement actions undertaken. However, the proposed rule will not. The proposed rules provide finer details regarding the implementation of the law’s requirements and are expected to have a negligible impact on costs to the department.

The proposed rules do not add any new requirements on public entities, but instead clarify DCBS’s supervisory expectations with regard to health insurers’ prior authorization practices. Other state agencies and local governments are not expected to incur any fiscal impact, because the requirements established by the law are not applicable to these entities.

Based on the information currently available to DCBS, the proposed rule does not have an economic impact on the general public beyond the underlying statutory requirements.

2. Cost of compliance effect on small business (ORS 183.336):
	a. Estimate the number of small businesses and types of business and industries with small businesses subject to the rule:

The proposed rules establish requirements for health insurers’ practices in the area of prior authorization, including timelines for making determinations and required communications with health care providers and enrollees. Compliance with these requirements may require significant costs for insurers. DCBS does not have data on the specific number of employees employed by insurers authorized to transact insurance in Oregon, but it is unlikely that any of the health insurers to which this rule applies are small businesses.

DCBS convened a rulemaking advisory committee, which included representatives of health care providers, insurers, and consumer and patient advocates. Committee feedback ____________________________

	b. Projected reporting, recordkeeping and other administrative activities required for compliance, including costs of professional services: 

The proposed rules provide clarification of the statutory requirements and do not impose additional requirements in the areas of reporting and recordkeeping.

Based on the feedback of the Rulemaking Advisory committee, __________________

	c. Equipment, supplies, labor and increased administration required for compliance:  

Generally, the proposed rules provide clarification of the statutory requirements and do not impose additional requirements.

However, the proposed rules require health benefit plans to notify enrollees when a prior authorization request is denied in whole or in part, regardless of whether the enrollee submitted the prior authorization request, and that the notification must inform the enrollee of their right to appeal the denial. This requirement is applicable only to health benefit plans, not to policies and certificates of health insurance that are not health benefit plans. This notification requirement is not specified in Oregon Laws Chapter 284, and may impose additional administrative costs on issuers of health benefit plans. This notification is necessary to ensure that Oregon consumers are informed of their legal rights to appeal adverse benefit determinations. 

DCBS does not have data on the specific number of employees employed by insurers authorized to transact insurance in Oregon and it is unlikely that any of the health insurers to which this rule applies are small businesses.

Based on the feedback of the Rulemaking Advisory committee, ___________________________

How were small businesses involved in the development of this rule?: 

DFR convened a rulemaking advisory committee, which included representatives of health care providers, insurers, and consumer and patient advocates. Some health care providers are small businesses.

Administrative Rule Advisory Committee consulted?: 
	If not, why?:

DCBS convened a rulemaking advisory committee, which included representatives of health care providers, insurers, and consumer and patient advocates. The rulemaking advisory committee met on ____________
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