To:

Brooke Hall and HB 3046 RAC Members

From:

Melissa Todd, Ph.D., representing OIMHP

Date:

April 13, 2022

Re:

Comments on HB 3046, Section 8

Thank you for the opportunity to participate in the Rulemaking Advisory Committee for HB
3046. OIMHP would like to offer guidance on rulemaking for Section 8(5)(a)(C) as stated below.
For medical necessity, utilization or other clinical review conducted for the diagnosis,
prevention or treatment of behavioral health conditions that does not involve level of
care placement decisions, other criteria and guidelines may be utilized if such criteria
and guidelines are based on the current generally accepted standards of care including
valid, evidence-based sources and current treatment criteria or practice guidelines
developed by the nonprofit professional association for the relevant clinical specialty.
Such other criteria and guidelines must be made publicly available and made available to
insureds upon request to the extent permitted by copyright laws.
We concur with NAMI Oregon and their coalition partners, as stated in their March 3rd, 2022,
memo, and request that DCBS to examine and pre-approve other criteria and guidelines used
by insurance carriers and contracted third party organizations for non-level of care review prior
to usage. This process would ensure carrier-designed review criteria would be based upon
current generally accepted standards of care. For a concrete example of how Oregon behavioral
health (BH) providers are currently being subjected to review tactics that violate HB 3046,
please refer to OIMHP’s December 3rd, 2021, memo. We reported that a third party
organization, Change Healthcare, is conducting an aggressive review and management program
designed to suppress behavioral health providers from billing CPT code 90837 for reasons other
than medical necessity. Attached are two letters from Change Healthcare to Oregon BH
providers for your reference. We believe the letters speak for themselves, and provide ample
support for adopting rules that take a proactive approach, putting the onus on insurers to prove
compliance prior to applying review procedures based on criteria other than those developed
by nonprofit professional associations.

To ensure that insurers and contracted third party organizations demonstrate that review
procedures based on other criteria and guidelines are in compliance with HB 3046, we
recommend that DCBS examine:
1. Whether the review criteria is singling out a particular billing code (e.g., CPT 90837),
prohibited in HB 3046 Sections 5(12) and 8(13), rather than applying the criteria to an
entire service category as identified by the MHPAEA (e.g., outpatient office visits).
2. Whether the review criteria explicitly defines how it is based on current generally
accepted standards of care, rather than a statistical outlier management system based
on frequency of billing code use (e.g., Change Healthcare’s “Coding Advisor Program”
currently being implemented in Oregon).
3. Whether there is basis for the claim by some insurers and contracted third party
organizations that specific CPT billing codes are non-standard, atypical, high-level,
and/or extended, given that the AMA CPT code book does not define a generally
accepted standard of care in the description of billing codes commonly subject to review
(e.g., CPT 90837).
4. Whether the review criteria adequately defines and details factors underlying a NQTL’s
application and shows that the factor is applied in a comparable way across BH and
medical providers and services (e.g., “billing trends,” “high-level codes”). Please see the
2022 MHPAEA Report to Congress, pg. 17, for context.
5. Whether the insurer and contracted third party organization is applying their review
criteria equivalently and no more stringently to BH providers and services than
medical/surgical, including non-behavioral medical providers and services.
6. How insurers and contracted third party organizations are enforcing provider
compliance with review criteria (e.g., rejecting claims at the clearinghouse level,
blocking payment of claims submitted) and whether they are applying enforcement
strategies equivalently and no more stringently to BH than medical/surgical.
For additional guidance relevant to Section 8, please refer to the OIMHP memo from December
3rd, 2021, offering rule language for Section 5(12), which is identical to Section 8(13), and makes
it a violation for insurers to require providers to bill using a specific billing code or to restrict the
reimbursement paid for particular billing codes other than on the basis of medical necessity.
The 2022 MHPAEA Report to Congress shows a failure by insurance carriers to deliver parity for
mental health and substance use disorder benefits, and supports greater monitoring and
enforcement efforts by regulators to facilitate access to treatment. We advocate for Oregon to
follow suit by establishing administrative rules to close loopholes and ensure proper
implementation of HB 3046.

