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STATE OF OREGON
BEFORE THE HEARING OFFICER PANEL
for
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
INSURANCE DIVISION

In the Matter of ) Case No. INS 00-04-010
)

DEAN J. HINCHLIFF. ) PROPOSED ORDER
) ON DEFAULT
)

Hearings Judge Ella D. Johnson heard this matter on November 16, 2000 in Sdlem, Oregon.
Assgant Attorney General Kathleen Dahlin represented the Oregon Department of Consumer and
Business Sarvices, Insurance Division (the department). Dean J. Hinchliff (Hinchliff or respondent) failed
to gppear at the hearing. The department called Garry and Lanni Smdl, Earl Alva Gipe and Oregon
Insurance Divison Investigator Rich Zafuto (Zafuto) as witnesses. Hinchliff gppedls the department’s April
20, 2000 Notice of Proposed Action (Notice).

Where, as here, the Hearing Officer Pand has properly notified respondent of the time and place
of the hearing and respondent has failed to appear, | am authorized by OAR 137-003-0670 to issue a
Proposed Order on Default upon a prima facie case made on the record. After review and consideration
of the entire record in this matter, | now issue this Proposed Order on Defaullt.

NOTICE

On April 20, 2000, the director of the department issued a Notice, which dleged that Hinchliff
violated ORS 744.013(2)(d) by: (1) soliciting and receiving from Gary L. Small on June 25, 1996 a check
for $3,060 in partid payment for life insurance to be provided by Jackson Nationa Life Insurance
Company (Jackson Nationd) and endorsing and negotiating the check but never remitting the proceeds,
and (2) from June 25, 1997 to April 15, 1999, receiving, negotiating and failing to remit the proceeds of
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seven checks totaing $18,592 from Earl Alvaand Lois Lesta Gipe for the purpose of purchasing
insurance. The Notice concluded that these violations warranted revocation of Hinchliff’s Oregon resident
insurance agent license, number 103105, pursuant to ORS 744.013(1)(a) and assessment of a civil
pendty in the amount of $8,000 pursuant to ORS 731.988.
ISSUES
1. Whether Hinchliff misappropriated the proceeds of payments made to purchase insurance in violation of
ORS 744.013(2)(d); and
2. If so, whether Hinchliff’ s violations warrant revocation of his Oregon resident insurance agent license,
number 103105, and assessment of acivil pendty in the amount of $3,000.
EVIDENTIARY RULING
The record conssts of the department's Exhibits 1 through 41.
FINDINGS OF FACT
Hinchliff wasfirg licensed to sdll insurance in Oregon on July 1, 1978. He was appointed by
severd insurance companies, including Jackson Nationd. Hinchliff was licensed to el generd, life, and
hedth insurance as well as variable annuities and smadl employer hedth policies. His license expired on
February 28, 2000. Since then, Hinchliff’ s Oregon insurance agent license has not been renewed or
reissued.! (Exs. 1. 19 and Zafuto's testimony).

The Smal Transaction

L On April 18, 2000, the Oregon Department of Justice notified the department that Hinchliff had failed to pay child support
and that his license should be suspended. Rich Zafuto (Zafuto), the Oregon Insurance Division Investigator assigned to
investigate Hinchliff's misconduct, testified that Hinchliff’ s license was not renewed or reissued because he had not paid his
child support. The department was also in the process of investigating Hinchliff’s misconduct in this matter.
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Gary Smdl (Smdl) first met Hinchliff through Smal’s daughter who was afriend of Hinchliff’s
wife. On June 11, 1996, Smdl wrote a check for $3,060 made payable to Hinchliff as a deposit on the
purchase of alifeinsurance policy for himsdf through Jackson Nationd. Hinchliff completed and sgned
the life insurance application. Even though the policy was to replace another policy, Hinchliff indicated on
the application that it was not a replacement policy.? Hinchliff was authorized by Jackson Nationd to
accept only checks for insurance applications made payable to Jackson National. On June 12, 1996,
Hinchliff endorsed and negotiated Small’ s check for $3,060 and deposited it in his Teachers Credit Union
account (Exs. 2, 3, 4,5,8, 18 and Small’ s testimony).

Jackson Nationd’ s insurance agent contracts required al checks for its insurance products to be
made payable to “ Jackson Nationa Life Insurance Company.” The contracts prohibited the agents from
receiving premium funds made payable to them. The contracts aso prohibited agents from withholding
commissons from any premium payment. (Exhibit 18).

Jackson National received Small’ s gpplication on August 16, 1996. Smdl’ s check was not
remitted with the gpplication but there was an automatic withdrawa pre-authorization to fund the premium
signed by Small’swife, Lanni Small. Jackson National issued the policy on October 16. 1996.2 (Ex. 10,
11 and Smdl’ stestimony).

After severd months, Smal contacted Hinchliff about the depost and was told that the deposit
was “with the company on demand to use later for a converson to adifferent plan.” Small asked Hinchliff

to return the deposit because he had decided to pay the premium as amonthly payment from his account.

% Small, who owns a car dealership in Portland, Oregon also purchased in a separate transaction a 401k plan for his
employees. Hinchliff failed to set up the plan and Small eventually paid another carrier more for the plan than he would have
initially. (Lanni Small’ stestimony). However, it is my understanding that any violations by Hinchliff concerning the 401k
plan are not at issue here.
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Hinchliff told Small that he would have Jackson Nationd send arefund check. (Ex. 2 and Smdl’s
tesimony).

Thereafter, Hinchliff was unresponsive to Small’ s telephone cals. From October 2, 1996 to
October 15, 1996, Smdl cdled Hinchliff 14 times and Hinchliff returned Small’s cdlls only once. Beginning
in January 1997, Small asked his wife to continue to try to contact Hinchliff. When Lanni Small was able
to reach Hinchliff, he assured her that the refund would be there in aweek. When the refund never arrived,
she asked Hinchliff to meet with them. They scheduled severd meeting times but Hinchliff cancelled . Lanni
Small called Jackson Nationd and Jackson Nationa told her that there was no record of receiving a
deposit but that an enrollment form had been submitted. (Exs. 2, 6, 7 and the testimony of Garry and
Lanni Smadl).

After Jackson Nationd began investigating the incident, Hinchliff repaid Small for the depost from
his Teachers Credit Union account on April 25, 1997. This was the same account in which Hinchliff had
previoudy deposited Smdl’s check. By letter dated July 31, 1997, Jackson Nationd terminated
Hinchliff’ s gopointment for contractud violations concerning his receipt of funds not payable to Jackson
Nationd. (Ex. 2, 9, 17).

The Gipe Transactions

Earl Alva Gipe (Gipe) who is aretired schoolteacher first met Hinchliff when Gipe stopped to
provide road assistance to Hinchiff after his car stdled. Gibe and hiswife, Lois Lesta Gipe (Lesta Gipe)
(collectivey, the Gipes) had been doing business with Hinchliff for gpproximately five years During that

period, Hinchliff was employed by Pac West Financid Resources. (Ex. 19 and Gipe' s testimony).

® Hinchliff later admitted that he had received the check from Small. (Ex. 16).
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Hinchliff previoudy asssted the Gipesin investing proceeds from the sale of a beach property in
annuities with Jackson National. Jackson Nationd issued two Single Premium Action Annuity policiesto
Lesta Gipe. On the policy that issued on August 16, 1996, Jackson National received a one-time payment
from the Gipes of $25,000. On the policy issued on January 27, 1995, Jackson Nationa received a one
time premium payment of $85,000. Hinchliff dso asssted Lesta Gipe in annuitizing two policies through
Business Men's Assurance Company of America(BMA). The proceeds from those annuities were
deposited directly into the coupl€e s bank account. The annuities had performed well and they trusted
Hinchliff and thought he was trustworthy. Because Hinchliff asssted them in setting up the annuities and the
withdrawads from the annuities, he knew exactly when they had money available to purchase other
products. (Exs.33 through 35 and Gipe' s testimony).

On June 25, 1997, Hinchliff delivered an insurance annuity check from Jackson Nationa for
$7,139.92 to Alvaand Lesta Gipe. Gipe had requested the annuity payment on March 29, 1999. Hinchliff
told Gipe that this payment was his*“commisson” and that it was mistakenly sent to them ingtead of him.
Hinchliff instructed Gipe to deposit the annuity check in their bank account. Then, Gipe was to prepare a
check made payable to Hinchliff in the amount of $7,139. Gipe deposited the annuity check on June 25,
1997 and wrote Hinchliff a check for $7,139 noting on the check that this was for “annuity payback.”
Hinchliff endorsed and negotiated the check on June 26, 1997. (Exs. 19, 20, 32, 36, 37).

From June 1997 to April 1999, Gipe and hiswife purchased various life and long term care
insurance products from Hinchliff. They never recelved a copy of any policies or an acknowledgment from
the insurance company. Hinchliff ingratiated himsalf with the Gipes by regularly jogging through their

neighborhood in the early morning and moving their newspaper from the driveway to their front porch.
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Hinchliff attached his business card to the paper and wrote little notes to the Gipes. (Exs. 19, 21 through
26, 30 and Gipe stestimony).

On November 29, 1997, Gipe wrote a check for $2,386 for alife insurance product, which Gipe
understood would be issued through Fortis Financid Group (Fortis). Hinchliff had never requested
gppointment from Fortis to sell long-term care insurance and had no record of commissons for sdlling that
type of product. The check was made payable to Hinchliff. Hinchliff gave Gipe a temporary insurance
agreement. Hinchliff endorsed and negotiated the check on December 10, 1997 and did not remit the
proceeds to Fortis. (Exs. 19, 21, 30, 31, 38).

On December 18, 1997, Gipe wrote a check for hislong-term care insurance made payable to
Hinchliff for $746. Hinchliff gave Gipe a“conditiond receipt” to be attached to the Time Insurance
Company” application. Hinchliff endorsed and negotiated the check on December 19, 1997 and did not
remit the proceeds. (Exs. 19, 22, 39).

On December 31, 1997, Gipe wrote a check for $3,128 for hislong-term care insurance made
payable to Hinchliff. Hinchliff gave Gipe atemporary insurance agreement. Hinchliff endorsed and
negotiated the check on December 31, 1997 and did not remit the proceeds. (Exs. 19, 23, 40).

On February 27, 1998, Gipe wrote a check for $2,586 for insurance for hiswife, Lesta Gipe.
Gipe understood the policy would be through Fortis. The check was made payable to Hinchliff. Hinchliff
endorsed and negotiated the check on February 28, 1999 and did not remit the proceeds. (Exs. 19, 24).

On March 30, 1999, L esta Gipe wrote a check for long-term care insurance for hersdlf in the

amount of $1,708 made payable to Hinchliff. She understood that the policy would be through Fortis.

* Time Insurance Company was subsequently purchased by Fortis.
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Hinchliff endorsed and negotiated the check on March 31, 1999 and did not remit the proceeds. (Exs, 19,
25).

On April 15, 1999, Gipe wrote a check for $1,645 for hislong-term care insurance through
Fortis. The check was made payable to Hinchliff. Hinchliff endorsed and negotiated the check that same
day and did not remit the proceeds. (Ex. 19, 26).

When the department contacted Fortis and Fortis began investigating the matter, Hinchliff falled to
respond to Fortis's requests for information. Fortis never received any insurance applications or premiums
from Hinchliff for Gipe or his wife and there were no insurance policies issued to the Gipes. (Exs. 19, 21
through 26, 30, 31).°

Hinchliff was subsequently indicted for eight counts of Theft in the First Degree, aClassC
Felony, and one count of Theft In the Second Degree, a Class A Misdemeanor, after Alvaand Lesta Gipe
hired an attorney and the attorney reported Hinchliff’ s misconduct to the police. The matter was civilly
compromised for $19,996 in Clackamas County Circuit Court on November 14, 2000.° (Ex. 41).
FINDINGSOF ULTIMATE FACT

Hinchliff violated ORS 744.013(d) in one instance by illegdly withholding $3,060 paid to him by
Smadl as adepost for life insurance coverage.

Hinchliff violated ORS 744.013(2)(d) in seven separate instances by misappropriating the

proceeds of seven checks totaing $19,338 paid to him by the Gipes for various insurance products.”

® The Gipes also made three personal loans to Hinchliff totaling $9,500. On March 31, 1997, the Gipes loaned Hinchliff $3,000.
On July 29, 1998, Hinchliff borrowed $6,100 from the Gipes. On November 18, 1998, Hinchliff borrowed $400 from the Gipes.
Hinchliff has never repaid any of theloans. (Exs. 19, 27 through 29).

" This amount includes the check for $7,139, which Hinchliff instructed Gipe to write after Gipe deposited the annuity check
in their bank account. However, it does not include $9,500 in personal loans, which the Gipes made to Hinchliff because they
trusted him astheir insurance agent. During the relevant period, the Gripes gave Hinchliff atotal of $28,838 for insurance
premiums and |oans.
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CONCLUSIONS OF LAW AND OPINION

Theissues to be resolved in this agent sanction case are whether Hinchliff violated ORS
744.013(1)(d) and whether his conduct warrants revocation of his insurance agent license and assessment
of acivil pendty in the amount of $8,000. In that regard, the department has the burden of proving these
alegations by a preponderance of the evidence. See ORS 183.450(2) and (5); Harrisv. SAIF, 292 Or
683, 690 (1982) (generd rule regarding dlocation of burden of proof isthat the burdenis on the
proponent of the fact or position); Cook v. Employment Div., 47 Or App 437 (1980) (in the absence of
legidation adopting a different sandard, the standard in adminigtrative hearings is preponderance of the

evidence).
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ORS 744.013 providesin relevant part:

“(1) If the director finds with respect to a licensee * * * that one or more of the
grounds st forth in subsection (2) of this section exig, the director may take the
following disciplinary actions:

“(@ The director may refuse to renew or may suspend or revoke a license
issued under ORS 744.002 or the authority to engage in any category of insurance
business or any class of insurance.

“(2) The director may take any disciplinary action under subsection (1) of this
section on one or more of the following grounds:

bk % * % %

“(d) Misgppropriation or converson to the licensee’'s own use, or illega
withholding, of money or propety beonging to policyholders, insurers,
beneficiaries or others, and received by the licensee in the conduct of business
under the license”
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Additionaly, ORS 731.988 gives the director the authority to assess acivil pendty in the
amount of $1,000 for each separate offense.

| find that the department has established a prima facie case on the record, which convinces me
that the dlegations againgt Hinchliff are true and the sanctions proposed by the director are warranted.

With respect to Hinchliff’s conduct in handling the Small transaction, the record establishes, a a
minimum, that Hinchliff illegaly withheld $3,060 from Smadl for dmost a year, from June 1996 to April 25,
1997. Hinchliff endorsed and negotiated Smdl’ s check for $3,060 and deposited the check into his own
account at the Teachers Credit Union. It was only after Jackson National began investigating the matter
that Hinchliff repaid Smal by a check written on his Teachers Credit Union account.

In previous correspondence with Jackson Nationd, Hinchliff stated that the money was origindly
intended to be used for a“survivor split dollar,” but that Lonnie Smal had changed her mind and had
declined the required medical examination. He also stated that Smal’ s check had been held in suspense
because of a pending dedl to leave the funds in atax-free fund to be used for term conversion and that
Jackson Nationa had smply lost the check. (Ex. 16). However, Hinchliff was not authorized by Jackson
Nationd to recaive premium payments made payable to him or to deposit the premium payment in his
persona account. Moreover, Hinchliff’ s explanation isincongstent with the information provided by
Jackson Nationd and Smdll’ s credible testimony. Consequently, | conclude that Hinchliff violated ORS
744.013(1)(d) by illegdly withholding Smdl’s money for dmost ayear

With respect to Hinchliff’s conduct in handling the Gipe transactions, there is no question that
Hinchliff misappropriated $19,338 of the Gipe's money.® He was able to do so because the Gipes trusted

him as their insurance agent. The record speeks for itsdf in this regard without any analyss of the facts.
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Consequently, | conclude that Hinchliff dso violated ORS 744.013(2)(d) in seven ingtancesin his
insurance dedlings with the Gipes.

Appropriate Sanction

As previoudly noted, ORS 744.013, supra, givesthe director the authority refuse to renew,
suspend or revoke an Oregon insurance agent license for misgppropriation or illega withholding of a
policy holder’s money. Additiondly, ORS 731.988 gives the director the authority to assessacivil pendty
in the amount of $1,000 for each separate offense.

In determining the appropriate sanction to impose on an agent for such misconduct, the department
has previoudy consdered both aggravating and mitigating factors. In the Matter of Boyd & Co.
Insurance, Case No. INS 89-04-04 (1990), citing, In the Matter of Luebke, 301 Or 321 (1986). See
also In the Matter of Giannetti, Case No. INS 90-12-006 (1993).

Thisis an egregious case where there is ample evidence of aggravating factors and little if any
evidence of mitigating factors. Hinchliff committed multiple offenses demongtrating a pattern that was both
deceptive and cdculating. Hinchliff ingratiated himsdf with the Gipes by moving their newspaper from the
driveway to ther front porch during his early morning runs and attaching his business card to the paper.
Alvaand Lesta Gipes were vulnerable ederly individuds who trusted him to the point of even providing
him with numerous persond loans. Hinchliff manipulated their annuity payments so he knew when the
Gipes would have additiona money to purchase other insurance products. On Sx separate occasions,
Hinchliff convinced the Gipes to write him checks to purchase palicies dlegedly through Fortis, which
were never paid for or issued. On another occasion, he ddlivered their annuity check from Jackson

Nationa and convinced Gipe to depost it in the couple' s bank account and then write a check for dmost

® Hinchliff also attempted to default on paying another $9,500 in loans that the Gipe’s made to him. (Gipe' s testimony).
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the same amount to alegedly pay him for his commisson. Gipe testified that he wondered about giving
Hinchliff the annuity money but, because he trusted Hinchliff, Gipe followed Hinchliff’ sinstructions. In
addition, Hinchliff also engaged in a pattern of decait with respect to the Small transaction.
Consequently, inasmuch as Hinchliff’s conduct demondrates aleve of dishonesty and
untrustworthiness warranting revocation and Hinchliff committed eight separate offenses, | conclude that
the sanctions proposed by the director are warranted.
ORDER

Hinchliff’s Oregon resident insurance agent license, number 103105, shdl be revoked and a civil
penalty of $8,000 shall be assessed.

IT1S SO ORDERED.

Dated this_ 6™ day of December 2000 at Salem, Oregon.

/5 EllaD. Johnson th

EllaD. Johnson, Hearings Judge
Hearing Officer Pand

NOTICE OF OPPORTUNITY FOR ADMINISTRATIVE REVIEW

NOTICE: Pursuant to ORS 183.460, the parties are entitled to file written exceptions to this Proposed
Order and to present written argument concerning those exceptions to the Director.

Written exceptions must be received by the Department of Consumer and Business Services within 30
days following the date of service of this proposed order. Mail exceptions to:

Department of Consumer and Business Services
Insurance Divison

350 Winter Street NE

Sdem, OR 97301-3883
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